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NOTICE OF MOTION OF THE MOVING PARTY/CREDITOR,
BARRY PATRICK KENNY

(Request to Lift the Stay of Proceedings)

The Moving Party/Creditor, Barry Patrick Kenny, will make a motion to the Judge

presiding over the Commercial List on July 13, 2017 at the Courthouse, 330 University Avenue,

Toronto, Ontario.

PROPOSED METHOD OF HEARING: The motion is to be heard:

[] in writing under subrule 37.12.1(1);

[j in writing as an opposed motion under subrule 37.12.1(4);

[X] orally.



THE MOTION IS FOR:

(a) An Order lifting the stay of proceedings referred to in paragraphs 14, 15, 16, and

17 of the Initial Order dated June 22, 2017;

(b) An Order granting Barry Patrick Kenny leave to continue the proposed class

action against Sears Canada Inc. under Court File No. 208/15;

(c) An Order dispensing with notice of the within motion or abridging the time for

service, filing, and confirmation of this motion, if necessary;

(d) Costs of this motion as against any party opposing this motion; and

(e) Any such further and other relief as to this Honourable Court seems just.

THE GROUNDS FOR THE MOTION ARE:

(a) On February 3, 2015, a proposed class action was commenced by Barry Patrick

Kenny in the London Superior Court of Justice under Court File No. 208/i 5 (the

“Class Action”);

(b) The Class Action names Sears Canada Inc. as Defendant;

(c) The Honourable Justice Leach is the case management Judge of the Class Action;

(d) Over the course of approximately 2V2 years, Kenny and Sears have efficiently

litigated the Class Action and have attended case management conferences before

Justice Leach;



(e) On or about December 2016, the parties scheduled three days before the

Honourable Justice Leach for hearing of the certification motion to be heard

October 10-13, 2017;

(f) On or about March 25, 2016, Kenny served his Motion Record regarding the

certification motion;

(g) On or about July 12, 2016, Sears served its Responding Motion Record regarding

the certification motion;

(h) On June 22, 2017, the Initial Order was granted by the Court in the within CCAA

Proceedings;

(i) Paragraph 14 of the Initial Order states,

THIS COURT ORDERS that until and including July 22, 2017, or such
later date as this Court may order (the “Stay Period”), no proceeding or
enforcement process in any court or tribunal (each, a “Proceeding”) shall
be commenced or continued against or in respect of the Sears Canada
Entities or the Monitor or their respective employees and representatives
acting in such capacities, or affecting the Business or the Property, except
with the written consent of the Sears Canada Entities and the Monitor, or
with leave of this Court, and any and all Proceedings currently under way
against or in respect of the Sears Canada Entities or affecting the Business
or the Property are hereby stayed and suspended pending further Order of
this Court.

(j) Kenny and other members of the proposed class in the Class Action have not been

compensated for their wrongful dismissal as alleged in the Class Action;

(k) There are approximately 601 putative class members in the Class Action;



(I) Kenny and the putative class members in the Class Action have a cause of action

against Sears as a common employer;

(m) Lifting the stay of proceedings to allow the certification of the proposed class

action to proceed will assist in the administration of the CCAA proceeding in

identifying the full class of former employees;

(n) There will be no prejudice suffered by any parties and specifically no prejudice

suffered by Sears and/or the Monitor in lifting the stay of proceedings;

(o) Rules 3.02 and 37 of the Rules ofCivil Procedure;

(p) Section 11 of the Companies’ Creditors Arrangement Act: and

(q) Such further and other grounds as counsel may advise.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

motion

(a) The Affidavit of Sabrina Lombardi sworn July 6, 2017 and the Exhibits thereto; and

(b) Such further and other evidence as the lawyers may advise and this Honourable Court

may permit.
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ONTARIO
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SEARS CONTACT SERVICES INC., INITIUM LOGISTICS
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4201531 CANADA INC., 168886 CANADA INC., AND 3339611
CANADA INC.

AFFIDAVIT OF SABRINA LOMBARDI
(Request to Lift the Stay of Proceedings)

I. SABRINA LOMBARDI, of the Town of Komoka, in the County of Middlesex-Centre, in the

Province of Ontario, MAKE OATH AND SAY:

1. I am a lawyer with McKenzie Lake Lawyers LLP, counsel for the Moving Party/Creditor,

Barry Patrick Kenny (“Kenny), and as such have knowledge of the matters deposed to.

Where I make statements in this affidavit which are not within my personal knowledge, I

have identified the source of that information and belief. All of the information I have

deposed to I verily believe to be true.



Background

2. On February 3, 2015, my office commenced an action on behalf of Kenny in the Ontario

Superior Court of.Justice in London, Ontario. Kenny retained my office to represent him

with respect to allegations that the defendants, SHS Services Management Inc. (“SHS”)

and Sears Canada inc. (“Sears”), breached the employment contract of and wrongfully

dismissed Kenny and other putative class members (the “Class Action”). Attached hereto

to this my affidavit and marked as Exhibit “A” is a true copy of the Fresh as Amended

Statement of Claim.

3. On February 17, 2015, a similar class action was commenced in British Columbia

seeking to represent those former employees who reside in British Columbia. Since in or

about January 2017, counsel for the British Columbia action has been working

cooperatively with my office. As such, my office now has the authority to represent all

former employees across Canada who are putative class members in the Class Action.

History of the Sears/SHS Relationship

4. I have reviewed the affidavit of Micheal Clements, a former director of SHS, sworn

December 12. 2013 filed in support of SHS’ application for an interim receiver (a copy of

Mr. Clements’ affidavit is included as Tab 3(D) of the Motion Record (Certification)

(Volumes 1-3) dated March 25, 2016 attached to this affidavit and marked as Exhibit “C”

below). Mr. Clements’ affidavit sets out the history of the transaction and related debts

whereby Sears sold its home services business to SHS.



5. As part of this transaction, former Sears employees, including Kenny and putative class

members in the Class Action, were offered employment with SHS commencing on or

about March 2, 2013 being the date of the transaction between Sears and SHS.

6. Several hundred Sears employees, including Kenny, became employees of SF15 as of

March 2, 2013.

7. I am advised by Kenny, and do verily believe, that Kenny was never notified of the

termination of his employment with Sears and was not provided with any notice or pay in

lieu thereof. Further, I am advised by Kenny, and do verily believe, that pursuant to the

employment contract between Kenny and SI-IS, in the event that SHS terminated his

employment for any reason, SHS would recognize Kenny’s previous years of continuous

service with Sears (which service was in excess of 35 years) for the purposes of

calculating his entitlement to working notice, or payment in lieu of working notice.

Receivership of SHS and Termination of Employees

8. On December 13, 2013, at the request of SHS, the Court appointed

PricewaterhouseCoopers Inc. (“PwC”) as interim receiver of SHS.

9. On December 13, 2013. PwC terminated the employment of all SHS employees,

including Kenny. Kenny, as well as other SHS employees and putative class members

were given no notice of such termination. Further, Kenny, as well as other SF15

employees and putative class members, were not paid any benefits under the applicable

provincial employment standards legislation, including termination pay, severance pay or

vacation pay.



10. On January 9. 2014, at the request of Sears, the Court appointed PwC as receiver of SHS.

Thereafter, SHS made an assignment in bankruptcy.

The Proposed Class in the Class Action

11. Based upon the evidence disclosed in the Class Action to date, SHS had approximately

601 employees as of December 13, 2013. I believe that the majority of these employees

were former Sears employees who transferred to SHS as of March 2, 2013. Attached

hereto to this my affidavit and marked as Exhibit “B” is a copy of the affidavit of Theresa

Lea sworn August Ii, 2016 enclosing SHS’ employee list as of September 1, 2013.

12. I anticipate that the majority of those 601 employees are putative class members in the

Class Action.

Status of the Class Action Litigation

13. The parties to the Class Action have been working diligently to efficiently litigate the

Class Action.

14. In or about June 2015, Justice Leach was appointed as case management Judge of the

Class Action pursuant to the Class Proceedings Act, 1992. Since that time, Justice Leach

has case managed the Class Action and has presided over several case management

conferences/conference calls and interim motions.

15. The Statement of Claim was amended in August 2015 removing the individual Sears

directors as defendants to the Class Action. Further, in late 2016, the Class Action was



partially settled as against two former SHS directors. The Class Action continues as

against Sears, SHS, and one former SHS director (Micheal Clements).

Certification Motion

16. The parties to the Class Action agreed to a tentative timetable regarding the delivery of

certification materials and the scheduling of the certification hearing.

17. Pursuant to this timetable, on or about March 25, 2016, my office served a Motion

Record regarding the certification hearing. Attached hereto to this my affidavit and

marked as Exhibit “C” is a copy of the Motion Record (Certification) (Volumes 1..3)

dated March 25. 2016.

18. Again pursuant to this timetable, on or about July 12, 2016, Sears served its Responding

Motion Record regarding the certification hearing. Attached hereto to this my affidavit

and marked as Exhibit “D” is a copy of the Responding Motion Record of the Defendant

Sears Canada Inc. (Motion for Certification).

19. The certification hearing is currently scheduled to be heard on October 10-13, 2017

before Justice Leach. These dates were scheduled through coordination with the Trial

Coordinator’s office and were difficult to obtain given the limited availability in Justice

Leach’s calendar.



Request to Lift the Stay of Proceedings

20. As stated above, there are approximately 601 former SHS employees who are putative

class members in the Class Action.

21. By lifting the stay of proceedings and allowing a determination on the certification

hearing, the Court will determine the precise number of class members who may have a

claim in the CCAA Proceedings. As such, a determination on the certification hearing

will support an efficient administration of justice and streamline the number of creditors

in the CCAA Proceedings.

22. Further, allowing the certification hearing to proceed will not cause any prejudice to

Sears given the status of the Plan of Arrangement and the fact that former employees will

be identified therein. The certification hearing will allow of full adjudication of the

claims of all former Sears employees, including those captured in the Class Action.

23. I swear this affidavit in support of a motion for an order lifting the stay of proceedings

and for no other or improper purpose.

SWORN OR AFFIRMED before )
me at the City of London, in the )
Province of Ontario, this 6th day of )
July. 2017. )

)
)
)

____________)

A Commissioner, etc.
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This is Exhibit A’ mentioned and
referred to in the Affidavit of Sabrina
Lombardi. sworn before me at the City
of London. in the County of Middlesex.
this 6th day of July. 2017.

A Commissioner. etc.



Court File No. 208,15

ONTARIO
SUPERIOR COURT OF JUSTiCE

B FT W F F N:

)li)(

BARRY PATRICK KENNY

Plaintiff

and

SIIS SERVICES MANAGEMENT INC.. SEARS CANADA INC.. MICIIEAI.
CIEMENTS. STEPHEN VERHOEFF and PAUL VERHOEFF

Defendants

Proceeding under the Class Proceedings Act, 1992

FRESH AS AMENDED STATEMENT OF CLAIM

TO THE DEFENDANT(S):

A lEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the Plaintiff.Ehe claim made against you is set out in the fdllowing pages.

IF YOU WISh To DEFEND THIS PROCEEI)ING. you or an Ontario lawyer acting foryou must prepare a Statement of Defence in Form ISA prescribed by the Rules o/( ‘lvii Procedure.serve it on the Plainti Ifs lawyer or, where the Plaintiff does not have a lawyer, serve it on thePlaintiff, and tile it. with proof of service. in this court office, WITHIN ‘I’WENTY DAYS after thisStatement of(’laim is served on \ou. dvou are served in Ontario.

If you are served in another province or territory of Canada or in the United States ofAmerica. the period for serving and tiling your Statement of Defence is tbrty days. If you areserved outside Canada and the United States of America, the period is sixty days.

Instead of serving and tiling a Statement of Defence, you may serve and file a Notice ofIntent to Defend iii Form I SB prescribed by the Rulec 0/ (‘lvii Procedure. This will entitle you toten more days within which to serve and tile your Statement of Defence.

IF YOU FAIL 10 DEFEND THIS PROCEEDING, .JUDGMENT MAY HF GIVEN\(\INST ‘TOt. IN ‘OUR BSFNCL AND WIIH()U1 FURTHER NOTICE 10 ‘tOL IF01 ‘ NH TO F)I F FND I lIES PROC El I)lNO HI T ARE I INABLI [0 P \‘ I I CAL El I SIF (, \l \ID M \Y 131 AVAIL’\BI I FO YOL B’t (ON I AC I1NO A I OC \I I F(1\I All)01 Fl (‘I
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—
Local Registrar

Address of
court olhce: 80 Dundas Street

London. Ontario NÔA 6A3

10: SHS SERVICES MANAGEMENT INC.
co Rurnet. Duckworth & Palmer [[P
2400. 525 - 8 Avenue SW
Calgary. Alberta l’2P 1(11

I )efendant

AND TO: SEARS CANADA INC.
Legal Department
290 Yonge Street. Suite 700

I oronto. Ontario M5B 2C3
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290 Yonge Street, Suite 700
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72 Mith alley Crescent SI
Calgary. Alberta T2X 1N3

1 )efendani

ANI) TO: PAUL. VERHOEFF
63 Rent free Court
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CIA1M

The Plaintiff. Barry Patrick Kenny rKenny”) claims, on behalf of himself and others

siniilarlv situated in Canada. as against the Defendants. Sears Canada Inc. and SITS

Services Management Inc.:

ta) An Order certifying the proceeding and appointing him as representative Plaintiff’:

h) a Declaration that Sears Canada Inc. and SHS Services Management Inc. were ar all

material times the common employers of the Plaintiff

(C) lbrther and/or in the alternative, a Declaration that Sears Canada Inc. and SHS

Services Management Inc. were carrying on associated or related activities or

businesses ftr the purposes of Employment S’(andardv Act. 2000. 5.0. 2000. c. 41:

the Employment Standards Act. R.B.S.C. 1996, c. 113: The E’np/oi’incni Staniard

( ‘ode, (.CS.M. c. El 10, Labour Sianda,’dc Code, R.S.N.S. 1989. c. 246 and l’iic

(ri/i (ode of Quebec, L. R.Q. C. C-l991:

d) damages flr breach of employment contract and wrongful dismissal in the amount

of $200.(>0000 for each class member or as aggregated following a common issues

trial:

(e) an interim, interlocutory and permanent iniunction compelling the Defendants to

pa all amounts due under the applicable employment standards legislation.

including amounts for wages, vacation pay. overtime pay. holidays. tennination

pay and severance pa’: and,
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(f) an Order requiring the Receiver-Manager of the corporate Defendant SHS Services

Management Inc. and Sears Canada Inc. to provide the PlaintilTith an accounting

ofall commissions owed to the Plaintiff for the period of September 2013 up to and

including December 13. 2013.

2. The Plainaiti Kenn claims, on behalf of himself and others similarly situated in Canada,

as against the Defendants. Sears Canada Inc.. SHS Services Management Inc. and Micheal

C 1cmen is:

(a> an Order certifying the proceeding and appointing him representatie Plaintiff:

(h) damages for earned but unpaid wages. commissions and expenses in an amount to

he assessed:

(c) pre-judgment interest on all sums due and oing herein in accordance with section

128 of the (‘ourts of .hisiice Ad, R.S.O. 1990. c. C.43, as amended:

(d) post-judgment interest in accordance with section 129 of the (‘ourL% 0/ ./mlice :Ci.

slipru. as amended:

(e) the costs of distributing all monies received from the Defendants to the class

members:

(f) costs on a substantial indemnity basis. plus applicable taxes:

(g such liarther and other relief as to this Ilonourable Court ma\ seem just.



The Parties:

3. The Plaintili. Kenny is an individual residing in London. Ontario. Kenny was employed

pursuant to a written contract of employment with the Defendant. SI-IS Services

Manacement Inc. (“SHS”i from March 2. 2013 until on or about December 13. 2013. Prior

to that time. Kenny was employed by the Defendant. Seats Canada inc. (“Sears”) kr

thirty-live 35) years. ten (10) months and three (3) days.

4. si--IS is a corporation incorporated in accordance with the provisions (If the Canada

Bu.mcss ( ‘orporafionv Act and which carried on the business of selling, furnishing and

installing home improvement and products. including windows, doors, roofing. heating.

‘,entilation and air conditioning (“HVAC”), carpets and window coverings, as well as duct

cleaning and carpet cleaning. SHS is no longer operating and went into interim

receivership on or about December 13. 2013.

5. PriccwaterhouseCoopers Inc. is a corporation incorporated pursuant to the provisions of

(anacin Buv/ne.vs (‘orporations Ac! and is extra—provincially registered in Ontario.

PricewaterhouseQoopers Inc. was appointed interim receiver and subsequently receiver of

5115 on December 13. 2013 and .lanuarv 9.2014 respectively.

6. Scars is a corporation incorporated pursuant to the provisions of the Canada Business

( orpo’ation’ Act with head office in Toronto. Ontario and which carries on business as a

retailer, among other things.

7. The Delndant. Micheal Clements (“Clements”) is an individual and was at all material

times, the sole director of SI-IS.
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8. The Defendant. Stephen Verhoeff(”S. Verhoeff’) is an individual who was, until October

of 2013, a director of SItS.

9. The Defendant Paul Verhoeff (“P. Verhoeff) is an individual who was. until October of’

2013. a director of SHS.

The Asset Transfer Agreement and Offer of Employment

10. In or about March of 2013. pursuant to an Asset Transfer Agreement. SHS agreed to

acquire certain assets and to operate certain businesses of Sears. particularly the business

operating under the “Sears Home Services’ banner (the “Asset Agreement”).

ii On or about February 18. 2013, Kenny was notified of the Asset Agreement and

acquisition of the Sears Home Service assets by way of receipt of a Conditional OtiCrs oi

Employment with SHS (the “Offer”).

12. Ihe 011Cr as conditional upon the successfiul closing of the Asset Agreement transaction

(the “iransaction”).

13. [he offer to Kenn provided that he would hold the position and title of Sales Associate

and would he compensated on a commission basis. In particular. Kenny was emitled to

draw against commission paid on personal sales in the Home Services department. [he

rate of commission as set at a variable rate of 11% on Decor and 9% on exterior including

Windows l)oors, and Rooting. 1 1°/a on Window Coverings. 8% on Flooring. 5% on Area

Rugs. and 9% on HVAC. Kenny’s draw amount was set at $12.40 per hour. Kenny’s

position and responsibilities were to remain substantially unchanged from those with

Sears.



14. On or about February 24. 2013. Kenny signed the offer.

1 5. The transaction closed on or about March 2. 2013. Kenny continued employment with

SI IS upon completion of the transaction.

16. The Plaintiff states that he was never notified of the termination of his employment \\ith

Sears. nor was he provided with any notice or pay in lieu thereof

1 7. As a Sales Associate, Kenny reported to the District Sales Manager and was responsible for

among other things. selling 1 IVAC and other household items.

1$. On or about December 13, 2013. pursuant to an order of the Ontario Superior Court of

Justtce. PricewaterhouseCoopcrs Inc. (“PWC”) was appointed as interim receiver and

receiver, without security, of all the assets. undertakings and properties of SHS.

19. On that same date, all employees of SHS including Kenny were terminated without notice.

20. On January 9. 2014. pursuant to an Order of the Ontario Superior Court ot Justice, PWC

was relieved of its duties, obligations and liabilities as interim receiver and was appointed

as receiver, ithout security, of all the assets, undertakings and properly of SITS.

21. Kenny’s employment contract provided that in the event SI-IS terminated him employment
lir any’ reason that does not constitute just cause. “SHS nih recognize tour prior teal’s of
connnnon.s service with Scars for the purposes of calculating your enli lemeni in working
notice. (H’ pat ‘fl/en! 117 lieU of working no/ice.

22. ‘1 he Plaintiff states that at all material times, it was an express or. in the alternative, implied
term of his contract ofemplovment that such employment would not be terminated without
reasonable notice.
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23. Kenny was not terminated for just cause and SHS fiiled to provide him with reasonable

notice or pay in lieu thereof. The employment of other members of the class in Ontario and

other provinces was also terminated.

24. As a result of their wrongful dismissal. Kenny and the rest of the class have suflèred loss of

salary, wages, bonus, benefits and incremental increases and income and benefits to which

they would have been entitled during the period of reasonable notice.

25. The Plaintiff participated in a consolidated Sears defined benefit pension plan and Sun life

Insurance Company defined contribution plan. The Plaintiff’s pension rights and

entitlement were diminished and impaired as a result of the transfer ol his position from

Sears to SITS and the subsequent termination othis employment and that ot other members

of the class.

26. As a result of’ their wrongful dismissal. Kenny and other class members will incur

relocation and other expenses while attempting to mitigate their losses by seeking suitable

alternative employment.

27. The Plaintiff and other class membership are also entitled to benefits under the

Einplovmen! Standards Act. 2000. SO. 2000, c. 41 the Labour Standards (‘aL/c. R.S.N .5.

1989. c. 246. The Employment Standards (‘ode. C.C.S.M. e. E 110. the Employment

.S’tundurds 1 ci. R.S.B.C. 1996. c. 11 3. the liberia Lmpiovment Simdardv ( ode. R.S.A.

2000 c. E-9 and The Saskatchewan Employment Act. S. S. 2014. c. S—l5.1, and the (‘lvii

Code o/ Québec. LR.Q.. c. C-1991 such as termination pay. severance pay and vacation

pay.
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2X. Notwithstanding the employer’s obligations under the applicable provmcial employment

legislation. the Deflndants failed or refused to pay the PlaintitT and other class members.

the minimum statutory amount owed in lieu of notice of termination and severance.

29. o date Kenny has failed to secure suitable alternate employment.

The Common Fmplover

30. Pursuant to the Asset Agreement. Sears and SHS also entered into a “Sears Branded

Concession Agreement” (the “Concession Agreement”) whereby SITS became a licensee

tar the UiOSC ot procurement. presentation and merchandising. of Sears “Brand Name”

pr ducts.

3 1 Ihe Concession Agreement purported to control all aspects of the SITS and Sears’

relationship and placed extensive constraints on SI4S’ ability to conduct business.

32, The Concession Agreement provided. infer a/ia. that employees and representatives of

SI IS must have available on his person. when present Ofl Sears premises and designated

stores. identilication and security card issued by Sears.

33. SI-IS was also required to obtain the prior approval of Sears before (i) causing a reduction

in workiorce of more than 5% in any three month period: or (ii causing a mass termination
as recognized by applicable law. Likewise. SI-IS was required to inquire with Sears prior to
employing any new employees as to whether or not that employee had been previously
emplox ed by Sears.
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34. SI-IS was required to adhere to any applicable Sears’ policies regarding customer service

andor satisfaction and resolve any and all complaints in accordance ith Scars’ approved

process.

35. The Plaintiff states that upon the closing of the transaction. SHS and Sears operated a

closeR intertwined business enterprise and were Kenny’s and the class members’ COfl1Ofl

employers. In particular. the Plaintiff states:

(a) The business and activities of SIIS and Sears were closeR and inextricably linked:

(b) Sears exerted a significant degree of operational control over SIIS, including

matters related to employment, remuneration and marketing:

(c) Sears and SI-IS operated from many of the same premises:

(d Until September of 2013. SI-IS used Sears’ IT system in the course of its operations.

During this time, Sears collected payments from SI-IS customers and remitted to

STIS its share of sales. Sears’ procurement sstern was used h\ SITS throughout:

e Sears retained a commission from payments remitted to SITS tbr services and

products:

(fI Payments made h customers for SI-IS services and products could he made on a

Sears credit card and in such an event money was collected h Sears and

suhsequentl remitted to SITS:

g) SLIS stock was warehoused at Sears arehouses in Sarnia, I ondon and Windsor

and other locations and such inventory was handled by Sears’ receiving staff:
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(hi SItS emplmees received an employee discount with Sears:

(i) An change SHS wished to make to its commiSSion and reniuneration structure had
to he approved by Sears in advance:

() Scars retained authority for resolving any consumer complaints regarding products

or services supplied by SIIS:

(k) An operational committee was created and consisted of two members from each of
Sears and 5115. 1 he responsibilities of the operational committee was to focus and
consult on matters of mutual concern to both SHS and Sears including gross
revenue, marketing plan. the customer experience, and product and pricing
optimization.

(1> Scars occasionally injected cash into SI IS to keep it viable:

(m) Sears personnel had unfettered access to SI IS premises:

in Sears dedicated an employee or emploYees to act as marketing liaison with SHS.
The marketing liaison was responsible. inter cilia, for assisting SHS with any
requests relating to the development and implementation of marketing and
advertisinv strategies. monitoring of marketplace trends:

(ot Sears dedicated an employee to act as a liaison for product management. Such
liaison was responsible for providing SIIS with assistance relating to strategy
regarding the assortment of products and services and supplier base, including
assistance with monitoring trends and identifying opportunities:
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ip) Sears dedicated an emploYee or employees to act as operations liaisons br SITS.

Such employees were responsible for, inter a/iLl, providing STIS with assistance

relating to customer service, customer resolution, the customer experience.

suggestions regarding the development and monitoring of operation plans. and

service and performance metrics:

(q) Scars had access to real-time reporting ol all SHS’ point of sale records: and

(r) Sears’ employees ho joined SIIS were not permitted to exercise their Sears

pension rights while they were employed by SITS.

36. The Plaintiff states that at all material time, .Sears controlled the operation of SI IS and

thereft)re the employment condition of the Plaintiff and all other employees of the nominal

employer. SI IS.

37. The Plaintiff states that there existed a sufficient degree of control. direction and

integration heteen SIIS and Sears such that they ought to he regarded as one for the

purpose of’ determining liability for obligations owed to their empieees.

38. The Plaintiff also pleads and relies upon sections 4 I ) and (2) of the Enip/oi’inenr

Si unthi,’tjs .4cf. .?000, S.O. 2000. c. 41 section 95(1) and (2) of the i.’mplot’meni .Siundard,

Act, R.S.B.C. 1996, c. 113. section 134(1) and 134(2) of The EnipIo’meiu 1a11LfarI C ‘ode.

C.C.S.M. c. El 10, and section 11 of the Lahoa,r Standards (‘ode. R.S.N.S. 1989. c. 246.

39. As directors of SFIS. the Defendants. Clements, S. Verhoeff and P. Verhoefl’arc jointly and

se’erall liable to employees of the said corporation fur all debts not exceeding six

months’ ages that became payable while they verc directors fur ser ices perturnied for

the corporation. l’he Plaintiff pleads and relies upon the provisions of the (‘anada Rusine.s
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orora1o),)s Act, R.S.C. 1985. c. C—44, section 119. the Employment Stundardc ,4c1. 200(1.

S0. 2000. c. 4).. section 81. The Saskatchewan Emploi’meni Act. S.S. 2014, c. S—I 5.1
section 2—68, the Alberta Emploiment Standardc (‘ode. R.S.A. 2000. e. L—9. section 112.
the I.inploi’tneni Siandardv Act. R.S.13.C. 1996. c. 113, section 96. and The Employment
Standards (‘ode. C.C.S.M. c. El 10. section 90(1).

40, The 1)eft’ndants. Clernents. S. Verhoeff and P. Verhoeff are accordingly indebted to the
Plaintiff’ for the amounts claimed in this action against SHS and Sears. to the limit of
liability fixed by the said statutory provisions.

41. Having regard to all of the relevant factors including Kenny’s age. length of service. level
ol responsibilities, employment prospects and all ol the circumstances associated with the
termination of his employment, the Defendants. SHS and Sears were obligated in law to
pro ide him with at least tweniy—fiur (24) months notice ol’ dismissal or compensation in
lieu thereof

42. The PlaintifTanticipates that it max he necessary to serve this Statement of Claim upon one
or more of the Defendants outside the Province of Ontario and in that regard pleads and
relies upon the provisions of Rule 17.02 of the Ru/es olCii’iI Procedure. R.R.O. 1990. Reg.
I 94 as amended and in particular.

(a) Rule 17.02(1’) - a contract made and/or breached in Ontario:

(h) Rule 1 7.02(h) - damages sustained in Ontario:

43. The PlaiHtifl’ pl’opoScs that this action he tried at the City of London. in the County of
Middlesex.
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Date: JaWffir MCKENZiE LAKE LAWYERS LLP

ao 140 Fullarton Street Suite 1800
London. Ontario N6A 5P2

John H. McNair
Michael 3. Peerless
Michael Saelhof
Tel: 519-672-5666
Fax: 519-672-2674

I
Lawyers for the Representative Plaintilt
Barry Patrick Kenny
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This is 1xhihit B’ mentioned and
referred to in the Affidavit of Sabrina
Lombardi. sworn before me at the City
of London, in the County of Middlesex.
this 6th day of July. 2017.

A Commissioner. etc.





Court File No. CV-802/15

ONTARIO
SUPERIOR COURT OF JUSTICE

8 E T W E E N:

BARRY PATRICK KENNY

Plaintiff

and -

SHS SERVICES MANAGEMENT INC. SEARS CANADA INC., MICHEAL CLEMENTS.STEPHEN VERHOEFF and PAUL VERHOEFF

Defendants
(Proceeding under the Class Proceedings Act. 1992)

AFFIDAVIT OF THERESA LEA

Theresa Lea. of the City of Calgary in the Province of Alberta MAKE OATH AND SAY:
1. 1 am an authorized signing officer and the former Vice-President of Finance of

Installation Services Org. Ltd (ISO), and a former officer of SHS Services
Management Inc. (SHS). and as such I have knowledge of the facts to which I

depose herein.

2. iSO provided payroll services to SHS until these services were transitioned to
SHSs Markham office in or about May 2013.

3. In September 2013. SHS prepared a three year financial forecast as part of its
refinancing efforts. The forecast included an Excel spreadsheet with the then
current payroll data for SHS as of September 2013. This spreadsheet was



prepared by me in the ordinary course of the business of SHS incorporating

payroll information I received from Adam Barnard AVP Finance of SHS on

September 29, 2013.

4. The payroll data spreadsheet identifies the SHS employees by employee

number, employee name, initial hire date, last hire date, seniority date, location.

job status, terms of remuneration, and position description, among other details.

If the employee was a former Sears employee who was then hired by SHS, the

initial hire date information reflects the date that the employee began working for

Sears. To the best of my knowledge, the payroll data accurately reflects the

details of SHS’s employees as of September 2013.

Attached hereto and marked as Exhibit A is copy of the payroll data for

SHS Services Management Inc. as of September 2013 with the names of

the employees redacted for privacy.

5. Exhibit A shows that in the period from March 4, 2013 to September 1, 2013.

SHS had a total of 171 new hires into full-time, part-time, and commissioned

sales positions. These new hires are highlighted in yellow on Exhibit A.

6. I am not aware of any new hires made by SHS after September 2013. At that

time, the President had ordered a hiring freeze due to the poor financial

performance of the company.

1heresaLea

SANDRA JACKSON

COMMISSIONER FOR OATHS

IN AND FOR THE FROV1NGE

OF ALBERTA
EXPIRES: FEBRUARY 04, 2010

SWORN BEFORE ME at the City of

Calgary, in the Province of Alberta on

Thursday the l1t day of August, 2016

___

<
Commissioner for Taking Affidavts

(or as may be)
Dcc ‘909323 ‘‘



This is Exhibit “A” to the
Affidavit of Theresa Lea
sworn August11. 2016

A COMMSSI0NER FOR TAKING FFIDAVITS, ETC.

SANDRA JACKSON
COMMSS1ONER FOR OATHS
N AND FOR ThE PROVINCE

OF ALBERTA
EXPIRES: FEBRUARY 04, 2018
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This is Exhibit C” mentioned and
referred to in the Affidavit of Sabrina
Lombardi. sworn before me at the City
ol London, in the County of Middlesex.
this 6th day of July. 2017.

A ComflhlSsaoner etc.
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